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As part of country wide Azadi ka Amrit Mahotsav initiatives, envisaged
by Government of India, to commemorate and celebrate 75 years of
India’s Independence, the Women Members Empowerment Committee
(WMEC) of ICAI organized “Sky High- Symposium -9 Virtual CPE
Meeting (VCM)” on 1st June 2022.

CA. Sudha Navandar and CA. Prerna Peshori were speakers of the said
VCM. Coordinators for the day were CA. Vrushali Shah, CA. Manisha
Mange and CA. Kirti Agrawal.

The program was conducted by CA. Priti Savla- Vice- Chairperson,
WMEC.
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The VCM covered discussion on “Voluntary Liquidation & Opportunities
in IBC”. Deliberations were made on the Process of voluntary liquidation
of companies under IBC, Legal Framework, Opportunities as Insolvency
Professional, etc.

Voluntary Liguidation of Companies under [BC

D Legal Framework

® A\ry corporate person whe infends to liquidate itself volunt
ot committed any default may inti ary liguidat
under the provisions

® 45 per section 255 and schedule X1
2015 ("[BC")~ sections 304-325 1
1, 2

ol Sudha Navand

VfREG010
/ and Bankru
// (Voluntary Liquidation Process) Regulations, 2017,

olvercy a
with limited liability wder any law

® oo 1521 025 not include a financial service provider. liguidation of corporate persons

The VCM also covered Session on “TDS on NRI Payment & Form 15
CA/CB Certifications”. Topics discussed were Section 195- Scope, rate of
TDS, Sum chargeable to tax, Section 206AA, Tax residency certificates,
Common TDS issues, etc.



Coverage Of Section 195

+ Any person respons ke fo paying o neresidentor forelgn company
*+Inchdes a ncneresident whether of it NR fas any presence i India

*Paeinides rg ompany g OB

OEL

*+ Any nterest or any other sum chargeable to ax other than
+ 19418 - Income by way of interest fom nfastructure cabt fund
+156LC - ncome by way of iterest rom Inien company
+194LD - Icome by vy ofnereston cetaln bands and Gaverament scurties
+ 154088 Incee of ant holderof nvestrent ind
+ 54BCC - oe Fom GORIfhoe frds donnsniel
+I54E - Payments tosocrtsman, entertarer or spor assodaicn
152« Incoms Chargeabla under the head salaies

« At time of payment or cedit whichever is earer

+Nohreshold prestribed
*Atratesinforce

Sum Chargeable To Tax

+ Sum chargeable to tax = Gross vs Net
+ Transroission Corporation of AP.Ltd.v.CIT (239 TR 587) (5C)

+ The Hon'ble Supreme Court as held that ...... Hence, there was no substance inthe
contention of the appellant that the expression ‘ny other sum chargezble under the provisions QICM
of the Act' would not include cases where any sum payable to the nor-resident is a trading sy
receipt which may or may not include ‘pure income'. The language of section [95(1) for
deduction of income-tax by the payee is clear and unambiguous and casts an oblgation to

deduct appropriate tax at the rates in force”
AP |

+ CIT v, Samsung Flectronics Co, Led. (185 Taxman 313)(Kar)

+ Payments to non-residents are subject to withholding tax on the whole of the sum, unless
taxpayer obtains an order from tax authorities for determination of appropriate WH

CAPrern Pesho

Section 206AA - ssues

+ IfDTAA rate (cap) i lower than rate as per Sec. J06AA?

 Literal reading of provisions of section 206AA suggests that it shall have an overriding efect over pravisions of
theAct induding Tax Treaty

+ Treaty provisions override bot
obstante clause conained in S

ferging and machinery provisions ofSection 206AA irespective of the non-
sion 20684

= DahiHC in Danisco India (P)Led v UO! 404 TR 3% Specal Bench of Hyderabad Trbumal n Nagarfna Fertiers and @lt_{\l_ e,

Chenicals Limiced [2017] 78 somamn.com 264

+ Alterrate view; DTA rate does not apply to TDS provisons which are provisional in ature, DTA rate s to
deterine fnl ta ity TS is ony provisonal. Domestic law can prescribe 2 igher TDS' rate

£
(e

- NRwould have to fle  return in Inc and clim refund

- Therandesent vy vt g crdin s homs comtys TOS b g thn the DA e ilpenib

+ Section 206AA - Surcharge and Education Cess
- Notto be included
- DehiTriounalin Computer Scences Corporation nca (B) Ltd [2017] 77 taxmarn.com 306 (Dehi-Trb)

= I tax s s pr rates i force underthe Finance Act Surcharge and Education Cess wil agly.

1 Braes P i

Section 193 - Scope

+ Income exempt from TDS not covered
- Shipping income uis. |72
- Inerest paid by Ofihore Banking uni to an NR or RNOR [S. I97A{ID)]
- Capital Gain camed by FII [S. 196D(2))
= Incomes covered under EQL

+ Void Agreement - Ericsson Communications Ltd.- [2002] 81 ITD 77 (DELHI)

+ Agreement not concluded - Income docs not accrue as right to receive income not
crystalised - no tax deductible - Motor Industries Co. [2001] |15 TAXMAN 222 (KAR)

+ TDS should not be deducted on service tax/GST

Section 195 - Rate of TDS

+ Rates in force

= Part o the First Schedule of Fnance Act

- DTAA rates
+ Surcharge to be added to DTAA Rate!

- No--SunilY. Motiani - [2013] 33 taxmann.com 252 (Mumbii - Trib)
+ Education Cess to be added to DTAA Rete!

— No-DIC Asia Pacifc Pre. Lt - [1012] 22 taxmann.com 310 (Kol

CAPrerma Pshori I

Grossing Up

+ Section 195A requires grossing up of the rate in case of et of tex contract
+ Applicable rate for grossing up to be "rates in force”

* In cases where rates n force is 0% as per DTAA -Whether grossing up should be on 10%

being rates in force or on 20%

@ICAI

+ Bangalore Tribunal in case of Bosch Ltd Vs ITO 28 Taxmann.com 228 has taken a view that for

grossing up principle 10% rate should be considered and not 20%

ol CA Prema e
Amount Payable Rs. 100 Amount Payable Rs. 100 :
Rates n force - 0% Retes inforce - 10%
Grossing up = Re. |11 [100/100°90] ~ Grossing up - Rs. |1 .11 [100/106°50]
TOSws 195- ILIT[IO0%of [1111]  TDSus 195- 2222 {205 of 111.11]

CA frerm Peshor




Tax Residency Certifcate Tax Residency Certificate - Issues

+ Section 90(4) mandates TRC for claming treaty beneft * [TRCis not avlble 2t the tme of decucton!

+ Section 30(3) provides for Form |OF for providng cther detas not covered in TRC - Beneft of traty protisionsis ot avalkble

+ Circular 789 TRC wil be sufficient evidence for residence and benefical ownership in case of Flls
earming dividends and capita gains on shares

— [TAT: Finds dlay in furnshing TRC jusiftle Alows beneftofIndia-USA DTA on interest income
[TST65TAT2001 (Mum]]
+ Supreme Court in UOI vsAzadi Bachao Andolan (2003) 263 ITR 706 (SC) upheld the valiity of @FM ~ /A o Toxyers clecar e

Circulr. L V]
* French Supreme Court: TRC - a prerequisie for avaling treaty benefit, not for determining <
residential status

+ Saps Industries ndia Pyt Lid..[TO' [TS-330:ITAT-2018(Ahd)}, treaty beneft was granted even
without TRC

- Followed in also Sreenivesa Reddy Cheemalamarri v O [TS- 38-TAT-020(HYD]]

+ However,is TRC alone suffcient to grant treaty access!

!
+ Year of remittance s diferent from tax year

+ TRC avalibl ofeafe year, TRC applied but not receved
domoss * TRC n other nguage

+ Countries with o TRC

- Benefical ownership
- 108
- P

Some Common TDS Issues Foreign Exchange Rate

+ TDS on purchase of goods + Conversion rate has to be considered as on the date the tax i required to be deducted at

= Purchase for export=no TDS source
- Purchase - for alen ndia - axable ;
— Not when itis deducted at source [Rule 26]
= Purchase operations in Indi - for purchase of goods from outsde Inda - taxable

- Purchseofsevices * [fthe rate fluctuates between the date of deduction of tax, and payment to non-resident, the

+ Export Commission diference has to be ignored
= Widrava of Ccurs 23 (1969163 1575, 786 2000 b any implcaicn? » Confirmed by Honda Motorcycles 56 taxmann.com 238 Delhi [TAT
+ Royalties )
= Software royaties
- Digtakied transactions
~ Database subscriptions
+ FT§
Technialservices
Manageilsevices
- Mike avalible

- Professiona and Lega srvices

The VCM concluded by giving Vote of Thanks to the Speakers and the
participants.

Glimpses of the Virtual CPE Meeting held on 1st June 2022
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